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WHY THIS ISSUE 


This discussion of Louis Stark’s on the National Labor Re- 
lations Board is another of Social Action’s presentations of 
current social-economic problems which seem particularly the 
concern of the church people because they affect, for good or 
ill, the well-being of large numbers of human beings. In this 
particular problem, the underlying question of justice has 
stirred the imaginations of great numbers of American citizens. 
It has also stirred heated arguments which are not always, 
among the mill run of us, based on any considerable study of 
the facts. 

Whether or not one agrees with the position of those who 
hold that democracy in the United States stands or falls with 
the public’s attitude toward and use of the National Labor 
Relations Board, there is no longer any ignoring the Board 
nor prophesying its imminent decease. In the three years of its 
history, the Board has handled 15,561 cases involving 3,776,959 
workers. It has ended 55 per cent of the disputes by agreement 
of both employer and employees. Another 40 per cent of the 
closed cases was either dismissed by the Board or withdrawn 
by the workers, leaving only 5 per cent which had to go to 
formal hearing and eventually to Court review. The bulk of 
this the Board’s business—85 per cent of it, involving 1365 
Board elections and 468,671 valid votes—has been handled 
since the Supreme Court validated the act in April, 1937. There- 
fore this discussion is distinctly current history. 

The Council for Social Action is particularly glad to have 
this presentation of the N.L.R.B. handled by Mr. Stark, dean of 
Labor reporters, long time student of labor affairs, authoritative 

reporter for the New York Times. His manuscript has been 
read by other authorities in the field and we feel that it is an 
exceptionally complete but concise survey of the facts relevant 
to the Board’s operation. 

For the increasing number of groups who use Social Action 
as the basis of adult class and women’s group discussions, we 

suggest that the table of contents be used as a skeleton outline 
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of assignments for report. Even if only the contents of the 
magazine are used for report, without supplementary reading, 
it will be well to have the main sections presented by a panel of 
speakers before discussion is opened to the group. A lively 
take-off can be assured by first quoting Mr. Madden’s remarks 
to the Denver Convention of the A. F. of L. in 1937 (page 28). 
Or by recapitulating the now well-attested Mohawk Valley 
Formula (page 33). But the study will not serve its purpose 
unless the discussion cleaves to the main issue: how and why a 
National Labor Relations Board. 


The Council welcomes comments on these monthly reports 
of Social Action. Information which does not result in action 
loses much of its point. We need to know what groups are 
doing across the country, and profit by the two-way flow of 
ideas on these controversial matters. Many ministers will use 
this material in the preparation of their Labor Sunday mes- 
sages. The Council would be glad to have copies or synopses of 
these sermons and glad to cooperate in making this issue of the 
magazine available for literature tables. M.H.B. 


SELECTED READING 
BOOKS: 


When Labor Organizes, by Robert R. R. Brooks. Yale University Press, 1937. $3 
Recommended as “the best single volume for the beginner who wants to 
know what the labor movement is all about. It covers briefly the history of 
American unions, policies, practices, theories and ultimate goals.” 


Labor's New Millions, by Mary Heaton Vorse. Modern Age Books, 1938. 312 
pages. 50c. , 


Marquis W. Childs writes in the introduction to this book: “Her knowledge — 
of the whole range of living in America has peculiarly fitted her to under- — 
stand the interplay of social forces in this country. . . . She is ardently con- 
cerned with the future of the organization that she describes. She has seen it 
all and she writes it out of a lifetime of experience, a lifetime that has taken - 
her from a prim Victorian drawing room to the picket lines of America.” 


PAMPHLETS: 
Labor on New Fronts, by Robert R. R. Brooks. Public Affairs Committee, 1938. 
32 pages. 10c. ‘ 
Social Action pamphlets: (10c. each) 

Problems of Organized Labor, September 1, 1936 

The Textile Primer, by Harold O. Hatcher. April 15, 1936 

Why Did the Auto Workers Strike? February 15, 1937 


The National Labor Relations 
Board— Why and How Louis Stark 


Controversy over the merits of the National Labor Relations 
Act will enlist the vigorous efforts of partisans on both sides 
for a long time because the law is fundamental and goes to the 
root of the relation between employers and employees. 


The Law Speaks: 

In effect the law says to employers: “Allow your employees 
to form unions if they wish. Do not interfere with them, either 
by paying the expenses of the leaders, by discriminating against 
any who join outside unions or by any other methods of dom- 
ination or pressure.” 


The Board Speaks: 

“If you do any of these things,” says the National Labor 
Relations Board which administers the Act, “we will file a com- 
plaint against you, hold hearings and if you are found guilty 
we will order you to reinstate men fired for union activity. You 
will have to reimburse them for the time lost since you are to 
blame for their idleness. Of course, you will have opportunity 
to appear, be represented by counsel, to cross-examine, to file 
objections, to obtain delays for preparation of your case. Even 
after tentative recommendations have been made you will be 
permitted to make objections and motions to convince us that 
we should modify or change in some particular or even discard 
the tentative recommendations. Then if you refuse to comply 
we will file our record and recommendations in the Circuit 

Court of Appeals where you will also have opportunity to 
argue and file objections of one kind or another. Not until this 
court gives us the green light will our recommendations become 
enforceable. And then you will still have the Supreme Court as 
your last Court of Appeal.” 
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N.L.R.B.’s Ancestors 


The foregoing oversimplifies the case a bit but only for 
purpose of graphic summary. To understand the purpose and 
meaning of the Labor Act presented to Congress by Senator 
Robert F. Wagner of New York, we should go back some years 
and look at what was then happening in the relations between 
industry and labor. 


Previous Attitude of Government 


The Government has long been interested in satisfactory 
labor relations. Its earliest intervention was in the role of mili- 
tary preserver of peace in strike areas where local governments 
failed to keep the peace. The Federal Government also inter- 
vened through the courts by granting injunctions in labor dis- 
putes. The courts likewise construed the Sherman Act, orig- 
inally aimed at great trusts and monopolies, to limit labor's 
rights to strike on the ground that they were unlawful con- 
spiracies in restraint of trade. Labor protested this type of inter- 
vention but naturally employers did not oppose it. 


The earliest Federal attempt to handle the problem of strikes 
through creation of boards of adjustment machinery came in 
the railroad industry in 1888 when Congress passed an act — 
calling for Federal inquiry into labor disputes which threatened 
to interrupt interstate commerce. Ten years later the Erdman 
Act provided for temporary mediation boards and in 1913 the 
Newlands Act was passed setting up a permanent standing 
Board of Mediation and Conciliation. In 1926 the Railway 
Labor Act was passed making it mandatory upon the railroads 
and their employees to exert every reasonable effort to make. 
and maintain agreements. In 1934 amendments further 
strengthened the employees in their right to organize free from 
interference by their employers and provided a criminal penalty 
for such interference. . 


Beginning as far back as 1876 the Federal Government has 
made studies of labor relations. Four separate Federal com- 
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missions have made exhaustive inquiries and recommendations, 
a Senate committee in 1882, the Industrial Commission of 
1898, the Anthracite Coal Commission of 1902, and the United 
States Commission on Industrial Relations of 1912. Labor prob- 
lems were discussed by President Wilson’s 1919 conference 
called for that purpose and by the United States Coal Commis- 
sion of 1922. These commissions recorded without exception 
their conviction that labor organization is a valuable and neces- 
sary part of American industrial life and urged wider acceptance 
of the elementary principles of collective bargaining. 

During the World War the National War Labor Board 
eased the tension of industrial disputes. This board called upon 
employers to refrain from interfering with their employees’ 
right to organize and to bargain collectively and it banned dis- 
crimination against workers for union activity. After the war 
the board passed out of existence. Some of the executives who 
were associated with the War Labor Board’s activities played 
important parts in the handling of labor relations when the 
government, in 1933, again actively intervened in labor rela- 
tions by passage of the NIRA. So that when the Wagner Act 
was passed in 1935 it was not an unprecedented step but merely 
one more step in a long line of successive governmental actions 
involving a labor relations policy. 


Previous Activities of Labor 
Since the eighteen seventies and eighties, workmen have tried 
with some success to organize into strong unions. The high 
water mark of such effort was reached in the post-war year of 
1920 when the American Federation of Labor reported a mem- 
bership of 4,000,000. Many of these unionists were “war ba- 
bies” as was apparent when the membership fell off a million 
in the next decade. 
The years 1923 to 1929 presented the nation with an era of 
‘unparalleled prosperity. Production expanded in every direc- 
‘tion, industry cultivated new fields and American capital 
reached out to the farthest corners of the earth. In these pros- 
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perous years, however, the growth of labor organization was 
negligible as evidenced by trade union figures. 

Nowhere in the world were vast masses of capital merged as 
in the United States during those years. Never before in the 
Nation's history were there so many amalgamations of plants. 
The industrial and vertical organization of industry went on 
apace but were not paralleled by similar organization of labor. 


Company Unions 

Separated by lines of craft demarcation the unions were 
unable to cope with the problems presented by the vast exten- 
sion of such industries as automobiles, steel and rubber. In the 
steel industry, for instance, if the skilled mechanics were union- 
ized but the helpers at the blast furnaces and the rollers were 
entirely unorganized, the group as a whole could muster small 
resistance to employer domination. Little was done about the 
organization of the vast groups of the unskilled. They say that 
Nature abhors a vacuum. Corporations began to form company 
unions under what was called “the employee representation 
plan.” 

“We make our own unions,” said one large employer in the 
steel industry. 

The ‘company union” had none of the elements of an in- 
dependent organization of workers. It had no stated member- 
ship meetings, no dues for independent strike action or for the 
hiring of experts to assist the organization. Many plans pro- 
vided for joint action by the employer and employee represen- 
tatives before decisions might be made, but the employer had 
the veto power. He paid the “representatives” for the time they 
spent on ‘“‘company union’’ business. 

In order to meet some of the demands of the workers, the 
large corporations introduced many forms of “welfare work” 
ranging from sickness and group life insurance to plans whereby 
employees might buy company stock. 

Outside unions, such as the A. F. of L., found it next to im- 
possible to make a dent in the formidable wall against their 
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organizations set up in these ways. Men who joined the outside 
unions were dismissed or discriminated against. Employees 
were spied upon by detective agency operatives inside and out- 
side the plants. The spies wormed their way into unions, ob- 
tained lists of members and furnished them to the employers 
who dismissed the men. 


The NRA, 1933 

Up to 1933 this was the atmosphere in which employees of 
many large corporations lived. Some slight relief had been af- 
forded by the Norris-LaGuardia Act of 1932 restricting the 
Federal courts in issuing labor injunctions. The advent of the 
Roosevelt Administration was followed by the enactment of 
the National Industrial Recovery Act which sought to benefit 
industry and labor. For industry the Act provided forums 
where employers in the various industries might meet, discuss 
their problems and formulate codes of fair competition designed 
to weed out “‘chiselers.”’ Labor, in return, obtained the enact- 
ment of Section 7(a), which assured employees the right to 
organize for collective bargaining without molestation or coer- 
cion by their employers. This abstract right was invested with 
a certain degree of legal substance for, in effect, the right to 
organize was now recognized in the law as a property right. 
Interference with that right could now be attached in the courts, 
whereas up to that time employees had had a right to organize 
but employers who dismissed them for joining unions could 
not be prosecuted in the coutts. . 

What Section 7(a) tried to do was to redress, to an extent, 
the unbalance created by the free hand employers had to fire 
men for joining unions. It removed from the minds of many 
thousands of employees fear that they would be discriminated 
against if they joined unions. As a result there was a wave of 
organization activity that was quite unprecedented except per- 
haps during the World War. A mushroom growth of new 
unions followed and the old unions made considerable mem 
bership gains. Organization also penetrated into the basic an 
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mass production industries such as steel, rubber, automobiles, 
which had been known as the citadel of the open shop. 

Many employers, aware that they could no longer remain 
impervious to the unionization movement, fostered the old 
company unions or formed new ones whose rules and by-laws 
were usually written by company lawyers or experts engaged 
for the purpose. 

Attempting to avail themselves of Section 7(a), during the 
NRA days employees found that their employers frequently 
objected to dealing with legitimate unions. Disputes led to 
strikes, and industrial unrest mounted. To minimize such dis- 
putes special agencies were formed. Labor boards were set up 
under the codes of fair competition to handle disputes. In 
specific instances President Roosevelt named boards for cer- 
tain industries such as the Steel Labor Relations Board for the 
steel industry, and the Longshoremen’s Labor Board for the 
longshore industry. 

The first national agency appointed to handle labor disputes 
during the NRA period was the National Labor Board. Ap- 
pointed by President Roosevelt on August 5, 1933, this Board 
comprised spokesmen of employers, employees and the public, 
drawn mainly from the NRA Labor and Industrial Advisory 
Boards. Senator Wagner was made chairman. The Board 
worked through a panel system, disputes being referred to 
panels of two or more, equally divided. Later the board estab- 
lished regional boards which continued the panel system but 
added an impartial or public member to each panel. The na- 
tional board’s work was mainly mediatory and wilful offenders 
were reluctantly deprived of their Blue Eagles and their cases 
teferred to the slow and uncertain processes of the Department 
of Justice. 

First Labor Relations Board 

_ As experience with the representative board was not very 
satisfactory, President Roosevelt, on June 29, 1934, created the 
National Labor Relations Board under authority of a Joint 
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Congressional Resolution. It was decided to limit this board to 
public representatives who had had technical experience in the 
handling of labor relations and to exclude spokesmen from 
the pressure groups. The Board comprised Lloyd K. Garrison, 
Dean of University of Wisconsin Law School, Chairman; Dr. 
Harty Millis, Professor of Economics at University of Chicago; 
and Edwin S. Smith, former Commissioner of Labor of Massa- 
chusetts. 


The first board of 1933 had been appointed to “consider, ad- 
just, and settle differences and controversies.’’ Its major em- 
phasis was on the mediation function. If settlements were not 
possible, arbitration was suggested. Where neither formula 
prevailed decisions were made but merely as recommendations 
and suggestions. 


However, powers assigned to the new Board of 1934 were 
broader and more specific for it was authorized to investigate 
issues in disputes which threatened to affect interstate com- 
merce, to conduct elections, to subpoena payrolls and witnesses, 
to prescribe rules and regulations for collective bargaining, and 
to set up regional labor boards. 


Mediation which had been a task of the previous Wagner 
Board was not permitted the N.L.R.B. which was named as a 
quasi-judicial body over controversies under Section 7(a) of 
the Recovery Act. In practice neither this board nor its successor 
have been able to divest themselves of mediation activities for 
sometimes possibilities of settlement unfold when the parties » 
confer around the table in the Board’s presence. 


The N.L.R.B. made many decisions but it had no machinery 
for enforcement. Where compliance was not forthcoming the 
case was referred to the government enforcement agencies. 
Action by the Department of Justice was slow. Employees be- 
came restive. ‘Time is of the essence in labor disputes as work- 
men are usually unable to hold out very long in strikes. Em 
ployers not only refused to comply with the labor board’s 
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decisions but began injunction suits to restrain the labor board 
from acting or to enjoin enforcement of the Board’s decisions. 

Some of the special industry boards like steel were effectively 
prevented from carrying on their work by injunction suits which 
also held up election orders. The prestige of the boards de- 
clined, labor lost faith in them and few employers would obey 
their recommendations. 


Birth of Present N.L.R.B. 

This, then, was the situation when the Supreme Court, on 
May 27, 1935, in the Schechter “‘sick chicken” case, invalidated 
the Recovery Act and put an end to Section 7(a) as well. Im- 
mediately there began an agitation for a national labor act 
“with teeth in it.” 

Senator Wagner introduced a bill creating a National Labor 
Relations Board in Congress in 1934 but it was defeated. In 
presenting his bill Senator Wagner told the Senate Committee 
on Education and Labor that Section 7(a) of the N.I.R.A. had 
had three defects. First, it restated the right of employees to 
organize in order to bargain collectively but did not impose 
upon the employers the duty to recognize such representatives. 

“Failure to acknowledge this correlative duty,” he said, “has 
caused more than 70 per cent of the disputes coming before 
the National Labor Board.” 

The second defect, he said, was that the NRA had inter- 

preted Section 7(a) to mean that even after the overwhelming 
majority in a plant desired a collective bargaining agreement 
covering all employees, the employer was free to deal individu- 
ally with those workers who wished to make individual agree- 
‘ments. 
The third defect Senator Wagner observed was that while 
Section 7(a) of the N.I-R.A. provided that employees shall 
be free from interference and restraint in choosing their repre- 
sentatives, it did not prohibit the specific practices which made 
such freedom impossible. 
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N.L.R.B., 1935 

In the next twelve months strikes and industrial disputes 
mounted. In 1935 Mr. Wagner offered the bill a second time, 
and on July 5, 1935, it was passed and signed by President 
Roosevelt. On August 28, 1935, the new board was appointed. 
It consisted of J. Warren Madden, professor of law at the 
University of Pittsburgh; Edwin S. Smith, a member of the 
previous board; and John Carmody, an industrial engineer with 
extensive experience in industrial relations. Mr. Carmody re- 
signed later and was succeeded by Donald W. Smith. 

The Board began its work under severe handicaps. On its 
docket were many cases of unenforceable decisions inherited 
from the previous labor board and other labor boards created 
under the N.I.R.A. 


Constitutionality Questioned 


Hardly had the Board begun to function when a committee 
of lawyers representing the Liberty League, in a 127-page 
brief, held that the law was unconstitutional. As a result many 
employers, cited by the Board to obey the Act, went into court 
and obtained injunctions, some of which went so far as to 
prevent the Board from holding hearings. The injunction cases 
gtew so rapidly that a major part of the Board’s efforts was — 
confined to this litigation. During this period employers seldom — 
paid any attention to decisions. The unions again became 
restive. Their members felt that it was of no avail to join 
unions if their employers discriminated against them and com-_ 
plaints against such discrimination were held up indefinitely 
in the courts. So, in many cases, the unions resorted to strike 
action instead. Whereupon the employers who had refused to” 
obey the law charged that.it had failed to stop strikes. 


rn 


Constitutionality Upheld 

For nearly two years the board was hampered by approxi- 
mately one hundred injunction suits and it was not unti 
April 12, 1937, that the Supreme Court, in five test cases, hek 
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that the law was constitutional. It was only then that many 
employers began to deal with unions. From that day forward 
there was a considerable increase in the number of employers 
signing union contracts. 


The National Labor Relations Act 
What is the National Labor Relations Act? 


It is a law designed to diminish labor disputes. It is based on 
the theory that protection of the right to organize and to bar- 
gain collectively safeguards commerce from injury and pro- 
motes the flow of commerce by removing recognized causes of 
industrial strife and by encouraging practices fundamental to 
the friendly adjustment of industrial disputes. 


The law says: 


“It is hereby declared to be the policy of the United States to eliminate 
the causes of certain substantial obstructions to the free flow of commerce and 
to mitigate and eliminate these obstructions when they have occurred by en- 
couraging the practice and procedure of collective bargaining and by protecting 
the exercise by workers of full freedom of association, self-organization and 
designation of representatives of their own choosing, for the purpose of nego- 
tiating the terms and conditions of their employment or other mutual aid_or 
protection.” 

To effectuate these purposes the law created a non-partisan 
quasi-judicial board of three members appointed by the Presi- 


dent. 


Section 7 of the Act is the successor of Section 7(a) of the 
N.LR.A. and declares that employees have the right to organ- 
ize, to bargain collectively through representatives of their own 
choosing. 

The “teeth” of the Act, implementing the collective bar- 
gaining guarantee is in Section 8 which prohibits employers 
from infringing on the right of self-organization by indulging 
in specific unfair labor practices. 


The prohibited practices are: 


1. To interfere with, restrain or coerce employees in the exercise of the 
t ghts guaranteed in Section 7. 
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2. To dominate or interfere with the formation or administration of any 
labor organization or contribute financial or other support to it. 


3. By discrimination in regard to hire and tenure of employment or any 
term or condition of employment, to encourage or discourage membership in 
any labor organization. 


4. To discharge or otherwise discriminate against an employee because he 
has filed charges or given testimony under the Act. 
£ 


5. To refuse to bargain collectively with the duly chosen representatives of 
employees. 

Collective bargaining is carried on by representatives. The 
Act provides how such representation may be determined, 
whether by election or by certification. Representatives selected 
or designated by a majority of employees in a unit appropriate 
for collective bargaining are given the exclusive representation 
of the employees in such unit. This is the majority rule prin- 
ciple followed in political and corporate affairs. 


The board is authorized to determine whether the appropri- 
ate unit for collective bargaining shall be the employer, the 
craft, the plant or any subdivision of any of these. 


The board’s jurisdiction is limited to (1) investigation of 
cases ‘“‘affecting commerce” concerning the representation of 
employees and (2) to the prevention of unfair labor practices 
“affecting commerce.”’ Thus the board’s authority does not go 
beyond the Federal power under the constitution. 


Not a Mediating Body 
On approving the Act President Roosevelt said: 


“Tt should be clearly understood that it (the board) will not act as medi- 
ator or conciliator in labor disputes. The function of mediation remains, under 
this Act, the duty of the Secretary of Labor and of the Conciliation Service of - 
the Department of Labor. It is important that the judicial function and the 
mediation function should not-be confused. Compromise, the essence of media- 
tion, has no place in the interpretation and enforcement of the law.” 


‘The President stressed that while the Act “may eventually 
eliminate one major cause of labor disputes . . . it will not stop 
all labor disputes,” being applicable only to the “legal right of 
independent self-organization” when violation of that right 
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would burden interstate commerce. If violation of that right 
burdens intrastate commerce only, the Act is not applicable. 

Since disputes which come under the jurisdiction of the 
Act sometimes yield to settlement while in the hands of the 
board it happens frequently that the board drifts into the medi- 
atory function quite naturally. 


Procedure 
Just as the board's principles and policies were an extension 
of previous Federal enactments so also is its machinery an old 
tried method. Following the pattern of the Federal Trade Com- 
mission Act the board is permitted to issue a complaint that an 
unfair labor practice has been committed but if no prima facie 
case has been made the charge is dismissed. The person or con- 
cern against whom the charge is filed may file an answer and 
give testimony at public hearings before a Trial Examiner. An 
interim report is made by the Trial Examiner and the respondent 
is permitted to make reply. If the respondent is found guilty 
of violating the Act then the Board makes its order requesting 
the person complained of to cease and desist from the unfair 
labor practice, to take affirmative action such as to reinstate 
the employees dismissed for union activity with back pay and 
disestablish the company union. 
The board has no power to enforce its order. It must file its 
petition for enforcement in a Circuit Court of Appeals and 
_deposit the record of the case with the Court. The court may 
make a decree enforcing, modifying or setting aside the board’s 
order in whole or in part. Those aggrieved by the board’s final 
order may petition the court to modify it or set it aside. 
_ Disputes concerning representation of employees, it is recog- 
nized, may lead to strikes and interruption of commerce. The 
board, in such cases, is empowered to investigate such contro- 
versies, and to certify the names of the parties selected by a 
majority of the employees. It may hold elections to determine 
the question of representatives and certify the agents of the 
majority to the employer who is required to bargain with them. 
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Enforcing the Act 

The board’s first eighteen months were spent in carrying five 
crucial test cases to the Supreme Court, in warding off the many 
score of injunction suits and in seeking to obtain compliance. 


On April 12, 1937, the Supreme Court decided the five test 
cases in favor of the constitutionality of the Act and of the 
board’s jurisdiction. These cases involved the Associated Press; 
the Washington, Virginia and Maryland Coach Company; the 
Jones and Laughlin Company, steel manufacturers; the Fried- 
man-Harry Marks Company, clothing manufacturers; and the 
Fruehauf Trailer Company, makers of auto trailers. 


Of particular interest were the cases involving manufactur- 
ing. Hitherto the Supreme Court had held that men engaged 
in the manufacturing process were not themselves engaged in 
interstate commerce but were employed in local enterprises. In 
the board’s cases, however, the court upheld the contention that 
raw materials flowing into a plant from other states and leav- 
ing it in the finished form constituted a flow or stream of com- 
merce. If unfair labor practices by the company interrupted this 
flow the court ruled that Congress might correct that abuse. 


Dissemination of news by a press association was held to be 
interstate commerce. Transportation across state lines was simi- 
larly regarded. 


The court verdict was a clean sweep for the board and con- 
founded those who had predicted its Waterloo. Editors and 
columnists who had denounced the board as a nefarious instru- 
ment to “regiment” labor into unions read the carefully worded 
rulings of the court and were compelled to admit that the board 
had jurisdiction over the type of cases handled by it. Thereafter 
they concentrated their attacks largely on the unfair labor 
practices. Employers began to lose faith in the possibility of the 
company union as a device for offsetting the rise of independent 
unionism since the board's practice in ordering these unions dis- 
established had also been upheld by the court. . 
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“Independent” Unions 


Then began the rise of the so-called “independent” union. 
As employers began posting notices and advising the company- 
dominated unions that they would no longer contribute to their 
financial support, these organizations began to readapt them- 
selves to the new conditions in order to conform to the provi- 
sions of the law. They were organized mainly on plant-wide 
bases like the old company-dominated unions although in a few 
cases they were intended to spread to more than one company. 
In the last few months a federation of such “independent” 
unions has been formed, with leadership enlisted from men 
Opposed to any tie-up with the established labor movement, 
whether A. F. of L., or C. I. O. 


Anti-union Practices 


The early hearings of the board disclosed many of the anti- 
union practices which were more fully revealed by the Senate 
Committee on Civil Liberties. Under-cover men, in the service 
of detective agencies, were frequently used by employers to 
spy upon employees, to attend their union meetings. In one typi- 
cal case, that of the Fruehauf Trailer Company, an operative of 
a nationally known detective agency was given a job in the 
plant, as the trailer company’s vice president testified, “to 
ferret out the union activities of the men” and to keep the com- 
pany “informed of what was going on.” This operative joined 
the union, rose high in its councils and became treasurer, gain- 
ing access to a list of the membership who were gradually 
discharged and the union destroyed. 


The most common form of interference with self-organiza- 
tion found by the board was threats made by employers against 
the union members and those employees who were consider- 
‘ing joining a union. These threats were aimed at the workers’ 
fear of losing their jobs. Sometimes the employer threatened 

to‘move his plant if employees joined a union. This threat 
would also arouse the community for merchants and business 
: 


20 SOCIAL ACTION 


groups feared loss of company payrolls. Community fear, in 
some cases, led to formation of “‘citizens committees” or “‘vigi- 
lantes” to put down union activity. Organizers for the unions 
were run out of town, beaten by mobs of presumably irate citi- 
zens. Union organizers were beaten when they passed out hand- 
bills. They were “tailed” by company employees until they left 
town. 


Professional ‘‘union-wreckers’’ were employed by employers. 
In the case of the Brown Shoe Company which employed A. A. 
Ahner of St. Louis, as its “Industrial Relations Counselor’ the 


board said: 


“Actually Ahner has a reputation as a professional strike-breaker and union- 
wrecker, and employer of thugs, sluggers, and armed guards in his strike- 
breaking activities, a planter of labor spies in factories and labor organizations, 
an organizer of ‘independent’ company unions on behalf of employers, has been 
implicated in ‘framing’ union leaders and is notorious in the St. Louis industrial 
area for successful terrorism in his chosen field.” 


The board found that discrimination against union members, 
in violation of the Act, were many and varied. Employers 
closed down their plants when men began to join unions and 
reopened them without rehiring the men who joined the union; 
they locked out union workers by closing plants and contract- 
ing for their work with non-union concerns; foremen who 
failed to discriminate against union men were demoted and 
their places given to those who were less squeamish. 


A. F. of L.—C. I. O. Rivalry 


With the formation and progress of the Committee on In- 
dustrial Organization the board found itself facing a situation. 
that had not been foreseen when the Act was passed. Disputes 
began to develop between A. F. of L. and C. I. O. unions, each - 
claiming that it represented the majority of employees in a 
plant or in a craft or other unit. When these jurisdictional dis- 
putes first arose between A. F. of L. unions the board steered — 
away from them, preferring to have the A. F. of L. deal with 
its own internal affairs in its own way. But when the two labor 
organizations, in their rivalry, began a bitter struggle for 
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mastery the board could no longer turn away from the prob- 
lem. Under the law it was permitted to designate the unit for 
bargaining whether by employer, craft, plant or any subdivision 
thereof. 


Since the essence of the dispute between the A. F. of L. and 
the C. I. O. was concerned with the proper form of union or- 
ganization in certain basic and mass production industries the 
board found itself “on the spot.” 


A C.1.O. union claiming to represent a majority in an in- 
dustrial plant would ask for a certification or for an election 
on a plant-wide basis, the voters to be the production workers 
comprising unskilled or semi-skilled men, as well as those en- 
gaged in the various crafts comprising the more skilled occu- 
pations. The A. F. of L. unions would ask that the crafts be 
segregated as separate voting precincts so that a majority of 
each craft might determine its own collective bargaining agents. 


Had the board complied with the request of the C. I. O. it 
would apparently have favored industrial unionism, that form 
of unionism represented, for example, by the United Mine 
Workers which includes not only the coal diggers but that 
minority of skilled employees in coal mines who do the work 
of machinists, carpenters, electricians, and other skilled crafts- 
men.-Had it “carved out” the skilled groups in every case, it. 
would have maintained the craft separability of the skilled 
classes of workers and thus favored the A. F. of L. In this 
dilemma the board studied the factors motivating organization 
‘and the forms most conducive to effective collective bargain- 
ing. It decided to apply these considerations to the designation . 
of the proper collective bargaining unit: 


1. The history of labor relations in the industry and between a particular 
employer and his employees as relates to collective bargaining units. 


_ 2, The community of interest or lack of such interest among employees 
in the matter of qualifications for work, experience, duties, wages, hours and 
other working conditions. 


3. The organization of the business of the employer from a functional, 
physical and geographical viewpoint. 
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4. The form which efforts at self-organization among the employees has 
taken, including the prerequisites for membership in the projected or established 
labor organization or organizations. 


Naturally the board was condemned for its decisions by both 
labor organizations for it could not satisfy the A. F. of L. and 
the C. I. O. in every case. The board adopted no general rule 
and each case stood on its own facts. But when the decision was 
adverse to either labor organization that one condemned the 
board as “biased” and “lacking impartiality.” 


Validity of Contract 

The A. F. of L. has attacked the board for invalidating con- 
tracts made by employers with federation affiliates in certain 
cases where the C.I.O. has complained that employers vio- 
lated the law by discriminating against one group (the C. I. O.) 
and in favor of another (the A. F. of L.). 

The first contract held invalid by the board was on Decem- 
ber 21, 1935, in the case of the Clinton Cotton Mills and 
Local 2182 of the United Textile Workers. The U. T. W. of A. 
was then a member of the A. F. of L. The local union had 
charged that the employer, through overseer and second hands 
(assistant foremen) had organized the Clinton Friendship As- 
sociation and had forced a large number of employees to join 
that association. After investigation the board found that the 
complaint was justified and held that the contract between the 
union and the Clinton Friendship Association was void and 
ordered the employer to withdraw its recognition from that 
association. 

Since that time the board has ruled that a contract entered 
into with an organization which was assisted in obtaining its 
members by the employer in violation of the Act could not be 
enforced, and that the fact such a contract existed was no 
barrier to an election to determine the agents of the majority 
of employees. 

_ The board aroused a storm of opposition from the A. F. of L. 
when it ordered an election among employees of the National 
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Electric Products Corporation of Ambridge, Pennsylvania, 
which had a closed shop contract with the International Brother- 
hood of Electrical Workers, an A. F. of L. affiliate. The law 
forbids a closed shop contract unless it is signed with a union 
which represents the free choice of a majority of the employees. 
The board ruled that evidence clearly showed that what mem- 
bers the A. F. of L. affiliate had, were obtained contrary to the 
law, through cooperation with the employer, that such mem- 
bership was solicited by the company’s supervisory officials 
who entered into an active campaign to recruit members for 
the A. F. of L. unit. The board stated that there was a com- 
plete lack of evidence that the I. B. E. W. represented more 
than a handful of the 1600 employees when it obtained the 
contract. The United Electrical and Radio Workers of America, 
affiliated with the C.I. O., claimed to represent the majority. 
Despite the opposition of the A. F. of L. the board, some 
months after its decision, held an election which was won by 
the A. F. of L. unit. The campaign was marked by the most 
bitter acrimony between the A. F. of L. and the C. I. O. affili- 
ates, the former threatening a boycott of the company’s prod- 
ucts if it recognized the C. I. O. 


Another celebrated case involving the validity of a contract 
was that of the Consolidated Edison Company of New York, 
decided on November 10, 1937. In this decision the board 
stated that prior to the Supreme Court ruling sustaining the 
National Labor Relations Act there were two active labor 
organizations competing among the company’s employees, the 
United Electrical and Radio Workers (C.1.O.) and an ad- | 
mittedly company-dominated union known as the “Plan.” — 
Aware that the Supreme Court had made it necessary to dis- 
solve the company-dominated union, the employer, according 
to the board, adopted a plan to impose on the employees a 
union of its own choice and weaken the C.I.O. Accordingly 
_ it recognized the International Brotherhood of Electrical Work- 
ers (A. F. of L.) whose membership among its employees was _ 
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negligible, transferred the company-dominated union over to 
the brotherhood and, the board said, in various ways coerced 
the employees to join the A. F. of L. unit. Then, the board 
held, the company made a contract with the I. B. E. W. as it 
had contemplated from the outset. The board held that the 
contract was unlawful, ordered the company not to enforce it 
and to post notices that the employees were free to join any 
labor organization they choose. The decision was sustained by 
the Circuit Court of Appeals and an appeal by the company is 
now pending in the United States Supreme Coutt. 

The inter-union rivalry involving the A. F. of L. and the 
C.I.O. led to serious disturbances in which employers were 
“put on the spot.” In the northwest, A. F. of L. teamsters re- 
fused to haul lumber cut and prepared by C.I.O. sawmill 
workers; in New Orleans rival unions of teamsters clashed and 
blood was spilled. The police undertook to drive the C. I. O. 
union organizers out of town. All this turmoil led to increasing 
demands that the A. F. of L. and the C. I. O. settle their dispute 
or else the government would do it for them. 

Disputes between employees over representation are of fre- 
quent occurrence. Most of the requests for certification of 
representatives are made by trade unions. 

An analysis of 966 elections conducted by the board to de- 
termine majority choice of representatives for collective bar- 
gaining shows that in 74.8 per cent of these elections employees 
selected trade unions of national or international affiliation. 
Company unions won 10.7 per cent of the elections. In 14.5 
per cent of the elections all types of labor organizations were 
defeated. 


Limits of N.L.R.B. Jurisdiction 


Before the Supreme Court passed on the Act, the board pro- 
ceeded gingerly in defining its jurisdiction. It felt that obviously 
it had jurisdiction over bus and steamship lines and businesses 
that carried on their face their interstate character. But there 
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were what seems to be borderline cases. Suppose a company 
merely sent part of its product out of the state? Was it in 
interstate commerce and if so, did the board have jurisdiction ? 
What about employees in banks, insurance companies and such 
organizations ? 


As cases involving such activities go up to the Supreme Court 
the board is able to make definite answer to these questions. 
In the case of the Santa Cruz Packing Company the court ruled 
that even though only 36 per cent of the product was shipped 
out of the State of California the company was engaged in a 
business that had an interstate character and that therefore its 
employees came under the Act. The board assumed it has juris- 
diction over bank employees and has entertained a complaint 
against The Bank of America, California’s famous branch 
banking system. 


Necessity of Written Agreements 


Each case sets the facet of some aspect of the board’s work 
and in time the Supreme Court, by passing upon a series of 
cases, will have indicated the upper and lower limits of the 
board’s work. Pending in the highest court now is an important 
case which will determine whether employers must sign con- 
tracts.if, after collective bargaining negotiations, they reach 
oral agreements with their employees. The board, in the case 
of the Inland Steel Company, ruled that common sense required 
a written agreement if both parties to a negotiation reached a 
‘common understanding. The Company maintained that there 
was nothing in the law requiring it to sign a union agreement. © 
In many cases employers have posted on bulletin boards the 
results of their conferences with employees in the belief that 
written contracts were unnecessary. The Labor Board maintains 
that the history of collective bargaining indicates that the 
written trade agreement is an automatic outcome of dealings 


between employers and unions once verbal understandings have 
been reached. 


SOCIAL ACTION 2 


~ 


Charges of Prejudice 


In all the controversy involving employers and the Labor 
Board no charge has been more frequently made than the one 
that the board is biased. The evidence to support this allega- 
tion is usually the fact that in the preponderant number of 
cases the board has ruled against the employer. It is correct 
to say that the board has decided adversely to the employer in 
most cases after complaints were formally entertained. This is 
because the procedure of the board is to conduct a preliminary 
investigation of each complaint at the regional offices, of which 
there are twenty-two, where the complaints are sifted out and 
those lacking substantial merit are dismissed. In the first 31 
months of the board’s work 40 per cent of the cases were either 
dismissed by the board or withdrawn by the union after the 
board had become convinced that they were without merit. The 
board maintains that it entertains only those complaints in 
which its agents after investigation feel certain that the law has 
been violated. 


Nor does the board admit that its members and Trial Ex- 
aminers always sustain the charges made when a complaint 
reaches the formal stage of a hearing. As proof the board cites 
the fact that it has dismissed many complaints after vital testi- 
mony has been disclosed at hearings which had not been avail- 
able when preliminary complaints were prepared. 


Between October, 1935 and June 1, 1938 the board disposed 


of 11,180 cases involving 2,247,928 workers. Of this number 


55 per cent were closed by the agreement of both parties in 
compliance with the Act and without hearings or court pro- 


cedure. 
Another 40 per cent of cases closed were either dismissed 


by the board or withdrawn by the workers, /eaving only 5 per 
cent which had to go to formal hearing and eventually to court 


review. 


‘ 
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“Most of the board’s cases are settled at the 22 regional offices by means 
which are informal in the sense that they do not have to go to Washington for 
board action” 


according to the board’s latest report on its three years of service. 


“This is demonstrated by the fact that only 250 formal cease and desist 
orders have been issued by the board in Washington, or little more than .2 per 
cent of the 11,860 cases either closed by agreement or cancelled from the books. 


The board averted more than 580 strikes involving nearly 
150,000 workers. Some 10,000 workers found to have been 
dismissed in violation of the Act have been restored to their 
jobs and 200,000 workers have been reinstated to their jobs 
after a strike or lockout. 


Bickering between unions or groups of employees leads to 
industrial strife. The board’s election procedure has been used 
in 1271 cases in which 450,000 employees voted by secret ballot 
for their collective bargaining representatives. 


Equalizing the N.L.R.A. 


The Act is sometimes attacked as “one-sided” because it 
does not permit employers to make complaints to the board 
or to petition for elections among employees. The Act was 
drawn in the interest of employees who are discriminated 
against by employers. There are already remedies under the 
law, it is held, for those employers who wish to make com- 
plaints against employees. As to the elections, the law reserves 
the right of petitioning for elections to the employees on the 
ground that this is their business and not that of their employer. 
The election procedure is formulated to ascertain the employees’ ~ 
agents in collective bargaining. If the employer were free to 
ask that such agents be named at a time and under circum- 
stances he deemed suitable he could intervene to effectively 
nip in the bud any nascent movement for organization among 
his employees. 


Chairman Madden of the board, speaking before the Denver 
convention of the A. F. of L. in October, 1937, discussed pro- 
posals for “equalizing” the law by pointing to the swift police 
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punishment visited upon men who may be arrested during 
strikes. Even assuming that all the workers injured or killed 
in strikes by law enforcement officers were sacrificed by the 
officers in line of duty he said the fact would still remain ‘that 
the entire force of the penal law is spent upon the head of 
labor and none of it whatever upon the heads of employers, 
no matter how provocative and illegal their actions may be, no 
matter how inevitably those actions may have led to the strife 
which ensued.” 

“To equalize the law would require that the police first in- 
quire who caused the strike and if they conclude that the 
employer caused it they should back the police wagon up to his 
office, lock him up in a dirty jail and charge him with vagrancy 
or with being a suspicious person, set his bail or fine so high 
that he could not meet it and leave him,” said Mr. Madden. 

If the Act were really made to apply equally to employer 
and employee, said Mr. Madden, all the swift and severe pun- 
ishment visited upon labor might be abandoned in favor of 
“the mild and concrete provisions which the National Labor 
Relations Act applies to employer.” 

“This would mean,” he added, “that if a picket violated the 
law, the employer would file a charge against him: with the 
Regional Office of the board, perhaps some hundreds of miles 
away.” 

The office would politely write or telephone the picket and 
ask his side of the story. An investigator would try to get the 


true facts. If the charge seemed to be well founded and the 


picket indicated he would not comply with the law a formal 
complaint would be filed and he would be given at least five 
days’ notice to appear before a Trial Examiner. After the hear- 
ing the Trial Examiner would make an Intermediate Report 
_and if he thought the picket violated the law he would recom- 
mend that he “cease and desist’ from such violation “and post 
a notice that he would sin no more.” If he complied that would | 
end the matter. If not, the Trial Examiner would send his 
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recommendation to the Washington office of the board and 
a similar order might be made asking the picket to advise the 
board in a specific time what steps he had taken to comply with 
its order. If the picket indicated that he would not comply, the 
board would file a petition in the Circuit Court of Appeals, 
have the record printed, file briefs and make oral arguments 
when the case was called. If the judges concluded that the 
board’s order was well supported by evidence they would order 
the picket to comply with it. Then, for the first time, the picket 
would face the possibility of going to jail if he refused to obey 
the law. 


Coercion 

The Act protects employees against “coercion” from em- 
ployers and this provision has been attacked by employers as 
“one-sided.’”’ They have maintained ever since the Act was first 
broached that it should read ‘“‘coercion from any source” which 
would presumably cover such acts of intimidation as may be 
laid to the door of union members and leaders during the 
course of their organization activities. 

The employers who favor this change maintain that the 
unions compel men to join their ranks through strong arm 
methods and other violent means such as mass picketing, which 
should not be countenanced in the law. Some of them assert 
that if an employee violated such a law he and his union should 
be disqualified from any of the rights under the Act and not 
be permitted to bargain collectively. 

Replying to these arguments those who oppose such an 


amendment maintain that the force and coercion objected to. 


are already crimes and punishable as such in the states and local 
communities. If the punishment is not adequate and such coer- 
cion should be made a Federal offense the Federal criminal 
laws would have to be amended and, it is maintained, the Fed- 
eral government would have to recruit an enormous police 


force with authority to displace local police authorities when — 


industrial disputes arise. 


SOCIAL ACTION 31 


Board Procedure 


Employers have attacked the procedure before Trial Ex- 
aminers who hear complaints. It has been charged that the 
board is complainant, prosecutor, judge and jury. The proceed- 
ings before the Trial Examiners are informal and the technical 
rules of evidence are not invoked. The Trial Examiner is given 
authority to exclude irrelevant material upon motion of either 
side. Opportunity is permitted for cross-examination. Oral 
arguments and briefs are in order. The procedure is similar to 
that in use before the Federal Trade Commission since 1915 
and before other later administrative tribunals. 
The board’s procedure was approved by Chief Justice Hughes 
in the Jones and Laughlin case when he said: “We construe 
the procedural provisions as affording adequate opportunity to 
secure judicial protection against arbitrary action in accordance 
with the well-settled rules applicable to administrative agencies 
set up by Congress to aid in the enforcement of valid legisla- 
tion. 
When the Supreme.Court held in the Morgan case involving 
the fixing of fees in Kansas City stockyards, that the Secretary 
of Agriculture had not provided a fair hearing with oppor- 
tunity for the respondent to dissent from an intermediate re- 
port, the NLRB decided to make certain that a few cases should 
be reconsidered before they were finally put before the Circuit 
Court for enforcement. Among these cases were two important 
ones involving the Ford Motor Company and the Republic 
Steel Company. In these cases the board had not filed Inter- 
mediate Reports but for purpose of expediting their convey- 
ance to the Supreme Court had had the decisions written in the 
board’s Washington office. When the Morgan case was made 
public the board decided to withdraw the cases from the Circuit 
Courts of Appeal, which they felt they had a right to do as the 
entire record had not been deposited in these courts. The idea 
ss to conform to every possible technicality, serve the firms 

with an Intermediate Report, hear arguments, make whatever 
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modifications in the decision that might be necessary and then 
file a final report. 

But the companies involved objected and insisted that the 
decisions must remain in the possession of the Circuit Courts. 
The board had to go to the Supreme Court to compel one Cir- 
cuit Court of Appeals to release the Republic case. The Ford 
case is still tied up in another Circuit Court pending Supreme 
Court action. Subsequently, in the Mackay Radio case, the 
Supreme Court held that even without the Intermediate Re- 
port, the procedure of the board had given a full and adequate 
hearing to the company. 


Criminal Prosecution 


Although the Wagner Act does not provide penalties other 
than those that may be imposed by the courts in enforcing con- 
tempt of their own orders, the first criminal prosecution in the 
Federal courts on charges of depriving workers of the rights 
assured them under the Wagner Act was begun by the U.S. 
Attorney General in London, Kentucky, on May 16, 1938. The 
case involved coal mining operators and their agents in Harlan 
County, Kentucky, described by the Department of Justice as 
the seat of ‘a kind of serfdom’ designed to keep the county’s 
coal miners from organizing. 

A novel feature of the prosecution was the use of an old 
and little used law, passed to meet reconstruction requirements 
after the Civil War and which made it a criminal offense to 
conspire to prevent any citizen from enjoying “any right or ~ 
privilege secured to him by the Constitution of the United States 
or laws of the United States.” 


Mohawk Valley Formula 


If one had to select one case as a “classic example” of viola- 
tions by an employer the Remington-Rand case would undoubt- 
edly be chosen. This case includes the most extensive array of 
violations and unfair labor practices ever set before a Trial 
Examiner. 


SOCIAL ACTION 


(eX) 
co 


The board’s inquiry disclosed that the joint committee of 
A. F. of L. unions at the company’s plants in various states, 
representing a majority of employees had been met with a re- 
fusal to bargain collectively. A strike followed. The employer 
then set about to destroy the union. He discharged 30 union 
leaders, organized company-dominated labor organizations, in- 
stigated “back-to-work”” movements, hired industrial spy agen- 
cies and strike-breaking organizations. The whole scheme, dom- 
inated by the president of the company, has become known as 
“the Mohawk Valley Formula.” 


As a technique for destroying the self-organization of em- 
ployees the formula was extensively used by other companies. 
Because their technique of union smashing covers so: many un- 
fair labor practices the Remington-Rand formula was set forth 
in full in the N. L.R.B. decision on the case. The formula 
follows: 


“First. When a strike is threatened, label the union leaders as ‘agitators’ to 
discredit them with the public and their own followers. In the plant, conduct a 
forced balloting under the direction of foremen in an attempt to ascertain the 
strength of the union and to make possible misrepresentation of the strikers as 
a small minority imposing their will upon the majority. At the same time, dis- 
seminate propaganda, by means of press releases, advertisements, and the activi- 
ties of ‘missionaries,’ such propaganda falsely stating the issues involved in the 
strike so that the strikers appear to be making arbitrary demands, and the real 
issues, such as the employer’s refusal to bargain collectively, are obscured. Con- 
currently with these moves, by exerting economic pressure through threats to 
move the plant, align the influential members of the community into a cohesive 
group opposed to the strike. Include in this group, usually designated a ‘citizens 
committee,’ representatives of the bankers, real-estate owners, and businessmen, 
i.e., those most sensitive to any threat of removal of the plant because of its 
effect upon property values and purchasing power flowing from payrolls. 

“Second. When the strike is called raise high the banner of ‘law and order,’ 
thereby causing the community to mass legal and police weapons against a wholly 
imagined violence and to forget that those of its members who are employees 
have equal rights with the other members of the community. 

‘Third. Call a ‘mass meeting’ of the citizens to coordinate public sentiment 
against the strike and to strengthen the power of the citizens committee, which 
organization, thus supported, will both aid the employer in exerting pressure 
upon the local authorities and itself sponsor vigilante activities. 

“Fourth. Bring about the formation of a large armed police force to in- 
timidate the strikers and to exert a psychological effect upon the citizens. This 
force is built up by utilizing local police, State police, if the Governor coop- 
erates, vigilantes, and special deputies, the deputies being chosen if possible 
from other neighborhoods, so that there will be no personal relationships to 
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induce sympathy for the strikers. Coach the deputies and vigilantes on the law 
of unlawful assembly, inciting to riot, disorderly conduct, etc., so that, unham- 
pered by any thought that the strikers may also possess some rights, they will 
be ready and anxious to use their newly acquired authority to the limit. 


“Fifth. And perhaps the most important, heighten the demoralizing effect 
of the above measures—all designed to convince the strikers that their cause is 
hopeless—by a ‘back-to-work’ movement, operated by a puppet association of 
so-called ‘loyal employees’ secretly organized by the employer. Have this asso- 
ciation wage a publicity campaign in its own mame and coordinate such cam- 
paign with the work of the ‘missionaries circulating among the strikers and 
visiting their homes. This ‘back-to-work’ movement has these results: It causes 
the public to believe that the strikers are in the minority and that most of the 
employees desire to return to work, thereby winning sympathy for the employer 
and an endorsement of his activities to such an extent that the public is willing 
to pay the huge costs, direct and indirect, resulting from the heavy forces of 
police. This ‘back-to-work’ movement also enables the employer, when the plant 
is later opened, to operate it with strikebreakers if necessary and to continue 
to refuse to bargain collectively with the strikers. In addition, the ‘back-to-work’ 
movement permits the employer to keep a constant check on the strength of the 
union through the number of applications received from employees ready to 
break ranks and return to work, such number being kept secret from the public 
and the other employees, so that the doubts and fears created by such secrecy 
will in turn induce still others to make applications. 


“Sixth. When a sufficient number of applications are on hand, fix a date for 
an opening of the plant through the device of having such opening requested 
by the ‘back-to-work’ association. Together with the citizens’ committee, prepare 
for such opening by making provision for a peak army of police, by roping off 
the areas surrounding the plant, by securing arms and ammunition, etc. The pur- 
pose of the ‘opening’ of the plant is threefold: To see if enough employees are 
ready to return to work; to induce still others to return as a result of the de- 
moralizing effect produced by the opening of the plant and the return of some 
of their number; and lastly, even if the maneuver fails to induce a sufficient 
number of persons to return, to persuade the public through pictures and news 
releases that the opening was nevertheless successful. 


“Seventh. Stage the ‘opening’ theatrically throwing open the gates at the 
propitious moment and having the employees march into the plant grounds in 
a massed group protected by squads of armed police, so as to give to the open- 
ing a dramatic and exaggerated quality and thus heighten its demoralizing effect. 
Along with the ‘opening’ provide a spectacle—speeches, flag raising, and praises 
for the employees, citizens, and local authorities, so that, their vanity touched 
they will feel responsible for the continued success of the scheme and will in- 
crease their efforts to induce additional employees to return to work. 


“Eighth. Capitalize on the demoralization of the strikers by continuing the 
show of police force and the pressure of the citizens’ committee, both to insure 
that those employees who have returned will continue at work and to force the 
remaining strikers to capitulate. If necessary, turn the locality into a warlike 
camp through the declaration of a state of emergency tantamount to martial 


law and barricade it from the outside world so that nothing may interfere with 


the successful conclusion of the ‘formula,’ thereby driving home to the union 
leaders the futility of further efforts to hold their eile ocexl edie a 


. 
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Hiring and Firing 

The points of dispute between employers and employees 
have undergone a considerable evolution in the last three years. 
It was not unusual in the early days of the labor board hear- 
ings for testimony to be presented alleging some “‘crude’’ viola- 
tion of the Act. Testimony showed that employers frankly 
warned employees against joining a union or commanded them 
to leave one they had just joined under threat of punishment 
such as discharge or discipline. 


The board issued scores and scores of complaints in such 
cases until this overt practice of intimidating employees almost 
ceased but gave way to more subtle approaches to achieve the 
same object. Men were less likely to be dismissed for joining a 
union but were dropped on grounds of “inefficiency.” An em- 
ployer has a right to discharge any employee for being inef- 
ficient or for any reason whatever except those enumerated in 
the Act and the board found it difficult to prove that in some 
cases “inefficiency” masked anti-union discrimination. 


A further refinement of dispute cases came later when em- 
ployees complained that they had been transferred from one 
department of a plant to another and then had been included 
in wholesale layoffs. Necessarily a charge that the transfer was 
an excuse to fire men who may have engaged in union activity 
was extremely difficult to prove and so the board felt com- 
pelled to go into problems like those of seniority and rules for 
hiring and firing. The more the board dipped into these mat- 
ters the greater grew the criticism that it was “meddling” and 

“interfering” in matters which were none of its business. 


Written Contracts 

One of the most disputed points at the beginning of the 
‘board’s administration of the Act was refusal of employers to 
‘meet union committees. The board insisted that under the law 
the employer had to deal with the spokesmen for his employees. 
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Then the employers would meet with the union committees but 
would stipulate that they would not recognize them as such. 
Further decisions of the board compelled retreat from this 
point. Then the employers insisted that while they would 
“recognize” the union they would not sign contracts with them. 
This led to “negotiations” between unions and the employers 
without any progress for written contracts. 


The board held that employers under the Act were required 
to negotiate actively and not passively. Some employers held 
that to talk to the union committees was enough to show their 
good faith in collective bargaining but the board maintained 
that collective bargaining meant dealing with proposals made 
by either side and this implied counter proposals as in bar- 


gaining over any other matters. This led to discussion of what — 


was meant by “bargaining in good faith.” The board then held 
that if bargaining resulted in a verbal agreement the employer 
should not object to placing the agreement in writing to avoid 
disputes arising from different interpretation of oral arrange- 
ments. 


The “Little Steel’ strike of 1937 was waged over the man- 
agement’s refusal to sign a contract with the steel workers 
union. The question of whether a company which agrees upon 
terms and conditions of employment with a union must sign 
a contract is now before the Supreme Court in the case of the 
Inland Steel Company. In its decision in this case the board 
held that written agreements have become the “established 
practice’ in present day bargaining relationships and that “from 
the viewpoint of harmonious and cooperative labor relations, 


as well as of business practice, the importance of reducing col- 


of 


a 


lective agreements to writing is obvious” and that “the re-_ 
spondent can advance no réason for refusing to conform to 


such practice except those solely anti-union in character.” 


The Supreme Court, in the Jones and Laughlin case, held 


that the Wagner Act “does not compel agreements between 
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employers and employees. It does not compel any agreements 
whatever.” 


The Court made a similar decision in a case involving the 
constitutionality of the Railway Labor Act. However, the Court 
also said that while the law does not seek to compel agree- 
ment “it does command those preliminary steps without which 
no agreement can be reached.” 


Court Record of Board 

The proof of the pudding is in the eating. After months of 
criticism and attack probably unprecedented in the history of 
any Federal agency, it would be supposed that the critics would 
have made some progress in the court. Yet the board has not 
lost a single case before the Supreme Court, having been up- 
held in 12 cases, 9 of which were for final enforcement of the 
board’s cease and desist orders. 


The Supreme Court upheld the board’s right to order an 
employer to disestablish a company union which he dominated; 
it upheld the ruling that workers who go on strike remain 
employees for the remedial purposes specified in the Act. 


Circuit Courts of Appeal have upheld the board in 27 cases 
and have refused to enforce its orders in seven. 


The board won all of the 97 injunction suits which were 
brought to prevent it from holding hearings. The principle was 
established that Federal courts were without jurisdiction to in- 
terfere with hearings by injunction. 


Strike Record 

It has been charged against the board that since the Act was 
passed the number of strikes has been on the increase and that 
the new law, far from preventing industrial disputes, stirred 
them up. At a hearing before the Senate sub-committee on the 
Judiciary to inquire into a resolution for an investigation of the 
NLRB figures were placed in the record by the board concern- 
¢ é 


: 
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ing the increase in strikes. These figures showed that the num- 
ber of strikes in which the major issue was organization were 
increasing. The board showed that at no time since the causes 
of strikes have been recorded by the Labor Department has 
there been such a large number of strikes in which the major 
issue was “organization” as there has been since 1934. In that 
year, when organization was exceedingly active because of the 
existence of Section 7(a) of the NIRA some 46 per cent of all 
strikes were due to organization, the next year it was 47 per 
cent, in 1936 it was 50 per cent and in 1937 it was 57.8 per cent. 


From these figures the board argued that had the employers 
in the foregoing cases recognized the rights of their employees 
to organize for collective bargaining there would have been an 
enormous diminution in the number involved in strikes where 
the major issue was organization. In fact about one-half of 
them would have been eliminated. 


With the increase of compliance the board feels that the 
number of strikes will be considerably curtailed. But the social 
effect of such curtailment will be even greater, because usually 
strikes for status are among the most bitter of any types of 
walkouts. Where union status is assured as in England, strikes, 
even including the general strike of 1926, are amazingly free 
from violence and disorder. 


On the other side of the picture, it is pointed out, there has — 
been a great increase in the areas covered by written labor agree- 
ments. United States Steel, General Electric and others are deal- 
ing with their employees on a new basis, just as important, if 
not as well publicized, as the continuing disturbances in “‘Little 
Steel” and elsewhere. sh 


It would be a mistake also not to give to the Wagner Act a 
part of the credit for the surprising growth of the labor move- 
ment in the United States to a high-water mark, where in 1937 
between 7,000,000 and 8,000,000 workers were reported or- 
ganized. | 3 
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Future of the Board 


Once an employer ‘‘recognizes’” a union and bargains with it 
the objective of the law is fulfilled. As collective bargaining 
moves in on additional segments of industry, the board’s work 
will be more and more limited. Violation of unfair labor prac- 
tices will be fewer. Indeed it is not too much to expect that 
eventually the board will find itself out of a job if collective 
bargaining becomes as universal in this country as it is in Eng- 
land. A separate board for holding elections to determine col- 
lective bargaining representatives will no longer be necessary 
and this function might well be transferred to the Labor De- 
partment. This does not mean, however, that all labor disputes 
will cease. But disputes over unfair labor practices may, in time, 
be reduced to a minimum and such disputes-cover a major part 
of the board’s work. There will still be disputes over wages, 
hours, working conditions and terms of employment still to be 
reckoned with. It is reasonable to believe that as the unions 
attain status they will tend to change from mere fighting ma- 
chines to negotiatory bodies and that machinery for the adjust- 
ment of disputes under collective bargaining contracts will be 
voluntarily agreed upon by employers and employees. This will 
take another considerable cause of labor disputes out of the 
area of conflict. With the advancement of good will between 
employers and employees voluntary arbitration agreements may 
be expected to increase, especially in the public service indus- 
tries, further limiting the number of strikes. When the trade 
unions are welcomed as part of the institutional life of the 
nation their assurances as to responsibility for carrying out their 
obligations will be accepted as a matter of course (although, 
such assurances failing, the community will, obviously, still 
have the present legal method of compelling such responsi- 
bility). However, insurance of status will inevitably leave the 
way open for more cooperative relationships between employees 


and management. 


b 


; 


CITY AND CHURCH IN TRANSITION, by Murray H. 
Leiffer, 1938. Willett, Clark and Company, Chicago. 
278 pages, appendices, index. $2.50 


Originally, as every good Christian knows, the church was 
a get-together on personal and local life problems, in a time of 
change much like our own day. Obviously, as life becomes 
more complex and we become more self-conscious about its 
complexity, it is increasingly difficult to measure the usefulness 
of the church in its context. This book will enable the church- 
man and church people in general to think sociologically about 
the church and its problems. 

The medium-sized city of 50-150,000 (““Mediopolis”’) is 
the special field of inquiry—a type of community, and of church 
life, hitherto much neglected in favor of the metropolitan and 
rural. ; 

The 140 cities in this class present the problems of transi- 
tion from small to great city, for the rate of growth of these 
communities has recently raised many of them above the 
100,000 mark. This basal change Professor Leiffer character- 
izes (xii) as one from “‘single center and unified community | 
life to the complex multi-communities metropolis.” This is 
common to all five types of such places, which he lists (App. 11) 
as Commercial City, Industrial City, Industrial Suburb, Residen- 
tial Suburb, Resort City. 4 

~The material of the book was basally collected from the | 
field—many pastors in many cities—furnishing their experi- | 
ence. This, the book displays in the two logical parts, Part 1, | 
The Church’s Habitat; Part II, The Church in its Community. | 
In each part the general community conditions and church |* 
problems are treated for each of the five types of community | 
according to a common pattern. The practical principles arrived | 
at in the conclusion are presented in Chapter 15, “Towards a | 
More Effective Local Church.” “a 

This year when all Protestant bodies are studying the city | 
church the book fills an especially important place in the litera- 
ture of the church and community relations. ee 
WILLIAM L. BAILEY | - 


